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%t{qf+RQwftv-whl +wtdv qlvq@Kr{etqtqTqlk%+ivftwnf+lft#t+qBTq-TFvvq
Tf&qTft#wftR win WftwrwqqT HIRSt Hqm {, graf%++ Hiv %Rqa8'mm {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

waavt©H%rlMwr qTqqq:-

Revision application to Government of india:

(1) hfnKqrmQFq%Rrfhlq, 1994 aura gm+tqqawqqvrq#%qlt+qq\vura=#
abura % 7qq qt'R6 bstmta !qftwr wrin ©gfrq tif%, vm vt©n, f+v+qrTq, uv€q RvrTr,

q\=fTqfqV, :ftqTfhl WT, +€qqpt, #fm: rrooorqt#tvTft RTfjq ,

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qfivr@©6Tft#qwi+tv4t'dt€rfqqn @r+tf+dtwvrrNn©qqTWT+ + vr fM
wvRrnt qq\wvwnqqrg+vriEuqwtq,vrfMwvRrHqT$wn+vTigif%a%Tae+
nf##TWTmE+6~TvrK qr xfM baur $ gtI

in case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage wheUler in a factory or in a
warehouse

qna bv@RMtT?qrxtqr+Pnfftvvrg w vrnK4fnibr qanfNrtv) 'i

nwqqTeq bfiMR TH++ vt VTtT%gTFfMrT?qT veer :#MF87 i



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) qftqrv%%rlqcnqf%Ff8qTvn€#qTF(MvqrvTvqt) fbMf#nqqrvr©6tl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) +fh{©w€T#t©qrmqr@# TrvTq#fRvqt y%ft+ftzqBr #IT{{Bit Rt wIg qt TV

UFa T+fOm % !mfhF mIn,WftV#naUftTqtVqqqt vr @nt fM gfhfOn (+ 2) 1998

UFa 109 graf+tufqF W(gtI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) h€hr aTm KW (HBv) fhNTqTft, 200 1 % fhm 9 + gmtv fqfqffg xn +w w-8 + a
vfhit +, tftv q&w h vR mtv tfqv fjqYq + fh vm % $ft?ulv-wt© IH wfM wtw # qt-a
Mbit % nq aRa ©rqqq fbu qm nf%tTl ati% vrq war ! vr s@r qft© % dah %ra 35-q +

f+8ffta=ft % !=mv+©® %m%ft©n-6n©q4}vfl $ft §#qTf©l

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 .months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied -by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f\fqqqqTMb €Tq qd fm rqqq6vr@@}naMqv®ut WIt 200/- =M TmTq©
qm 3hqd+qu:vqq6m©t @nOn? 1000/- qt =M!=rmq#qTVI

The revision application shall be accompanied by a fee of Rs.200/- where he
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

dhiT $@, +dhr yaRn qJ.q R++qTqrwftdhrdlqlfi$ tuI + sift 3nftv:-

Apped to Custom, Excise, & Service Tuc Appellate Tribund.

(1) ++hr UTITT W ;If#f+r, 1944 qt HIT 35-dt/35-!%gOt€:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) mM&T Th& t qnTq WTT b gRIn gt wfM, wfMt % TTY# # #NrT w, bar
MTR+ W W +RTm ;nfl'fbr qHTf©qPr (f++) qt qftH &Ibf #tfbqT, H§XqTqTR + 2“ THr,
q€TF# $nf, ginn, mHvn;n, ©§VVTVR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTA’I-) at 2rldfloor, Bahumali Bhawan, Asarwa, Girdhm Nagu, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadrupEcate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs.IO,000/- where amount of duty / penalty / demuld /
refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Assn. Registar of a branch of any nominate public

sector bank of the place where the bench of any nominate public secp qt@pyle
place where the bench of the Tribunal is situated. /F$;>Ti’:(If:x
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(3) IIft !€ w&g + q{ sv wtqft gr wiTtqr 87T i et vaq ly fnw % fw{ qR vr y'TVTq ar{a
#r+f#nvrmqTfjq RV aq +dtt§F$ftfhR@rq#vBt +vqRRfRTqqTf+'rfI nfl#hr
-qlqlfB+<ul8qqwflvn+#hrvr©nqt qqgTRqqf#nqT?Tel

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rqr@ T@ alf&fhm r970 qqr tRitfbT #1 gMt -1 % +wiz f+gfftT fbu @!gTI au
qr+qq qr q©wt© VqTf+rfI fMhn VTfbrrft qi grbeT + + n+q 6t % sawn v 6.50 ++ vr @rqr©q

qrv3fbRZ@n©nqT@ 1

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-i item of the court fee Act, 1975 as amended.

(5) qv€ntHfbv nq+F€rfhFwrm+n8fhHt qt gn vfr mm wqf#af#nvrm8qt fm
w, :rdhr uqr€q gmT+ +qr@ nfl#m qnTfbwyr (qRffqf#) Mr, 1982 + fTfBV el

Attention al hrvited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982 .

(6) griT VW, &dh ©qrqq qj@ IT{tqT@ wft#hamTf&war (fRitz) qb vft wftMt % TFT+

f q#rqhr (Demand) v+ + (Penalty) HT 10% d WT Mn gRvRf eI pa, Tf&HRM if aNT

10 mtR NRel (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

+F#[ BUTT Ph gRT iRTm + +afT, qTTfRV #fF Mr qT Th (Duty Demanded) I

( 1) & (Section) 1 ID #3® R8fftv lilIY;

(2) MrT Tm ++= %tta gt afPN;

(3) #rqahRzfwr##f+m 6%@rbrtrfPrl

gBl{ wn ' aM 3rnd’ aq§81{qTn#qgqTqu,w4®r nf©v€t+%fMX+ wf VmMT
Tm iI

For an appeal to be frIed before ale CESTAT, 10% of the Duty & Penalty
confirmec, by ale Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shan not exceed Rs.10 Crores. It maY be noted that the
pre_deposit is a mandatory condition for filing appeal before OESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act2 19441 Section 83 & Section 86 of the Finance
Act, 1994)

Under Centrd Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)
(ai)

unount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the C'envat Credit Rules.

(6) (i) qv3wtqr qlrfa BnflTr ylmq tuI % Vq© Vd W WVT qP YT WV RqTRF # a vh BRI =Tq

W+ 10% yTm7w3hgd#qv@VRVfR7§64WRh 10% Wql#qTma81
In view of above> an appeal agaInst this order shall be before the Tribunal on

payment of 1(.)% of the duty demmlded where duty or duty and penaltY are in disputel
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Arvind Bhikhabhai

Prajapati, Prabadi Vas Vanch GaIn, Dascori, Ahmedabad-382449

(hereinafter referred to as “the appellant’n against Order-in-Ori#nal

No. 503/AC/Div-I/HKB/2021-22 dated 23.03.2023(hereinafter

referred to as “the impugned order”) passed by the Deputy

Commissioner, Central GST, Division I, Ahmedabad South

(hereinafter referred to as “the adjudicating authority ”) .

2. Briefly stated, the facts of the case are that the appellant are

holding PAN No. BIIVtPP2376P. On scrutiny of the data received

from the Central Board of Direct Taxes (CBDT) for the Financial

Years 2015-16, it was noticed that the appellant had earned an

income of Rs. 10,40,735/- during the FY 2015-16, which was

reflected under the heads “Sales / Gross Receipts from Services

(Value from ITR)”filed with the Income Tax department. Accordingly,

it appeared that the appellant had earned the said substantial

income by way of providing taxable services but had neither

obtained Service Tax registration nor paid the applicable service tax

thereon. The appellant were called upon to submit required details

of service provided during the -F. Y. '20 15-16. However, the appellant

had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice

demanding Service Tax amounting to Rs. 1,56,110/- for the period

Financial Years 20 15-16, under proviso to Sub-Section (1) of Section

73 of the Finance Act, 1994. The SCN also proposed recovery of

interest under Section 75 of the Finance Act, 1994; and imposition

of penalties under Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the

impugned order by the adjudicating authority wherein the demand

4
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of Service Tax amounting to Rs. 1,56,110/-was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994

along with Interest under Section 75 of the Finance Act, 1994 for

the period Financial Year 2015-16. Further (i) Penalty of Rs.

1,56,110/- was imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. IO,000/- was imposed on the

appellant under Section 77(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> That the appellant are engaged in the activity of providing
Pandal or Sharniana Service.

> The order passed by the learned Officer is against facts, equity

and law and therefore it is bad and illegal.

> Service Tax limit of Rs. 10 lacks is not considered while

passing order.

> The learned Officer has erred in imposing tax of Rs.1,56,110/-

for the F. Y. 2015-16 by completely misconstruing the facts of

the appellant.

> The invocation of extended period of limitation under proviso

to Section 73(1) of the Finance Act is wholly without
jurisdiction, arbitrary and illegal.

> The imposition of tax is illegal and therefore equally bad and

illegal is the imposition of consequential interest under section
75 of the Finance Act.

> Also the penalty charged is bad in law.

4.

]

\\

The appellant were given opportunities for Personal Hearing on

22.01.2024. Shri Vatsal Sharma, Chartered Accountant7 appeared

on behalf of the appellant for personal hearing. He requestEd..jor one

”--'“-*'“-----M-- ,§11;"
b.+t + //
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4. 1. The appellant have submitted copy of ITR for the hnpuWed

period and for the preceding year i.e. 2014-15 (A.Y. 2015-16) and

sample copy of sales vouchers and reconciliation statement in their
additional submission

5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against

the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period Financial Years 2015-16.

7. 1 and that the issue which is reqUired to be decided by me as

to whether the contention of the appellant that the data of

impugned income retrieved from the Income Tax department is

inclusive of both sales (trading) income and income from service

provided by the appellant is sustainable or not.

8. After going through the submission filed by the appellant, it is

found that the appellant were engaged in the activity of providing

Pandal or Sharniana Service for their customers and received

consideration for the services rendered and sales of goods, too.

8.1. 1 have observed the “Profit and Loss Account” part of Income

Tax Returns for the F.Y. 2014-15 and 2015-16 submitted by the

appellant who recorded income under the head of “sales of service"

income as Rs. 10,40,735/- in F.Y. 2015-16 and as Rs. 8,87,450/- in

the F.Y. 2014-15. Additionally, the appellant have submitted

reconciliation statement in support of their claim that the income

shown in the impugned period includes income from service

provided and sales of goods. They have also provided sample sales

voucher of both types i.e. in respect to sales of goods and_ in respect

to service provided.
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8.3. In summary, I and that in the appellant’s records regarding

trading and service income, it is quite evident that the appellant have

provided trading and service which is tabulated as under:

Income in F.Y. 2015- 16Sr
No

q-iiibm;kai!im
Income from sale of service

Amount

3,08,6H

7,32,100

9 . On perusing the above shown table it is found that the appellant

net taxable income Rs. 7,32,100/- is below the threshold limit i.e. 10

lakhs. It is also found after observing the Income Tax Return in the

preceding year i.e. F.Y. 2014-15 is Rs. 8,87,450/- is below the

threshold limit. Due to the above findings, I am of the considered

opinion that the appellant are not liable for service tax in terms of

Notification No. 33/2012-ST dated 20.06.2012. Consequently the

question of interest and penalties also does not arise.

10. In view of above, I hold that the impugned order passed by the

adjudicating authority confirming demand of Service Tax, in respect

of income received by the appellant during the Financial Year 2015-

16, is not legal and proper and deserve to be set aside. Accordingly,

I set aside the impugned order and allow the appeal filed by the

appellant.

11. TtRHTt€RrRf#q{%©RFrR%Rr7qaHT€Th+MTr@mel

The appeal filed by the appellant stands disposed of in above

terms.

(vm& :iV)
HTin (wdM)

Dated 28 . 02. 2024
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By RPAD L SPEED POST

To,
M/s. Arvind Bhikhabhai Prajapati,
Prabadi Vas Vanch GaIn,
Dascori, Ahmedabad-382449

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Principal Comrhissioner, CGST, Ahmedabad South

3) The Deputy/ Assistant Commissioner, CGST, Division I,

Ahmedabad South

4) The Supdt.(Systems) Appeals Ahmedabad, with a request to

upload on Website,

k# Guard File

6) PA file




